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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  

 

 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act of 1956. 

 

The complaint relates to a decision of the trustees of the first respondent to amend 

the rules of the fund to provide for a different death benefit.  The complainants take 

issue with the first respondent=s decision to adjust the death benefit and 

essentially allege that the amended rule is unreasonable and discriminatory.  They 

also allege that the manner in which the decision to amend was taken was 

improper.  Accordingly, the complaint falls within the definition of a complaint in 
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terms of section 1 of the Pension Funds Act of 1956 in that it relates to the 

administration of the fund and the application of its rules, and alleges both a 

dispute of law in relation to the fund and that the complainants have sustained or 

may sustain prejudice in consequence of the maladministration of the fund.  They 

seek an order setting aside the amended rule and directing the trustees to devise a 

more equitable rule providing for death benefits for the members. 

 

The complainants are members of the first respondent and are also duly elected 

member representatives for the Ashton branch of the first respondent. 

 

The first respondent is a pension fund registered under the Pension Funds Act of 

1956.  The fund was established on 1 September 1987 as a result of negotiations 

between the Food & Allied Workers= Union and Tiger Oats Ltd. 

 

The second respondent is a company registered as such with limited liabilities in 

accordance with the Company Laws of the Republic of South Africa and carrying 

on business as actuaries, consultants and administrators in the employee benefits 

industry.  The second respondent is an adviser to and an agent of the first 

respondent. 

 

After an exchange of correspondence and other documentation, a hearing was 

held at Parc Du Cap in Bellville on 4 November 1998.  The hearing was of an 

informal nature.  The complainants attended in person and presented their own 

case.  The first respondent was represented by its principal officer, Mr Ian Wilson, 

and one of its trustees, Mr James Zulu.  The second respondent was represented 

by Ms Alicia Barlow.  Neither party adduced oral evidence under oath.  In 

determining this matter, therefore, I have relied exclusively on the documentary 

evidence and the submissions put to me in writing and orally. 

 

Preliminary issues 

 

On 9 February 1998, the complainants lodged a written complaint with the first 



 
 

3 

respondent in terms of section 30A(1) of the Pension Funds Act of 1956.  The first 

respondent acknowledged receipt of the complaint more than 30 days after it had 

been lodged on 13 March 1998.  On 17 March 1998 the complainants received a 

response to their complaint which they deemed to be unsatisfactory. 

In its letter of 17 March 1998, the fund basically takes the position that the manner 

in which the restructured death benefits were introduced and the content of those 

benefits were both reasonable.  While the fund is entirely within its rights to take 

up the position that it has, the response is indicative of a practice amongst 

pension funds which reflects a failure on the part of virtually all pension funds in 

complaints before me not to give proper heed to the purpose of section 30A of the 

Pension Funds Act of 1956.  Accordingly, this matter offers the opportunity to 

comment on the purposes of section 30A. 

 

Section 30A reads as follows: 

 
(1) Notwithstanding the provisions of the rules of any fund, a complainant shall 

have the right to lodge a written complaint with a fund or an employer who 

participates in a fund. 

 

(2) A complaint so lodged shall be properly considered and replied to in writing 

by the fund or the employer who participates in a fund within 30 days after 

the receipt thereof. 

 

(3) If the complainant is not satisfied with the reply contemplated in subsection 

(2), or if the fund or the employer who participates in a fund fails to reply 

within 30 days after the receipt of the complaint the complainant may lodged 

the complaint with the Adjudicator. 
 

Section 30A(1) requires complainants first to lodge a written complaint with a fund 

or an employer who participates in a fund.  The fund or the employer are then 

given 30 days within which to consider the complaint and to reply to it in writing.  

Only after this has occurred, does the complainant acquire the right to lodge a 

complaint with the Adjudicator. 
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My experience over the past eight months has been that most funds simply read 

the complaint and reiterate their own position in relation to it.  A more contextual 

and purposive approach to the provision suggests that the appropriate response 

by a fund and its trustees should be to engage in an internal process of dispute 

resolution.  The idea is that only more intractable disputes should be referred to 

the Adjudicator.  Effective dispute resolution requires more than a written 

response to the original complaint.  Ideally pension funds on receiving a 

complaint, at the very least, ought to convene some kind of internal meeting for the 

purposes of attempting to conciliate or mediate the dispute.  Genuine effort should 

be made to explore all possible opportunities for settlement.  Should settlement 

not be possible, the parties then can at least agree to narrow the terms of 

reference of the complaint referred to the Adjudicator. 

 

As I have mentioned, my sense is that this process is not being followed in most 

pension funds, with the consequence that a vast number of disputes are being 

referred to the Adjudicator which might have been appropriately dealt with 

internally.  The consequence, besides subverting the object of section 30A, is that 

the Adjudicator=s office is not able to offer economical and expeditious relief for 

those complaints that properly require adjudication.  This in turn has led to  the 

creation of a significant backlog in the caseload before the Adjudicator which 

impacts unfavourably upon the legislative objective to establish an accessible, 

informal and efficient system of dispute resolution for pension funds and their 

members. 

 

Again, to reiterate the point, the aim of section 30A(1) and (2) is to encourage 

pension funds to embark upon a conscientious attempt to resolve disputes or to 

narrow the issues by means of an internal process before referring the disputes to 

the Adjudicator.  It is to be hoped that pension funds will give consideration to 

setting up effective internal means to achieve that objective. 

 

In the present matter, the complainants found the substance of the respondents= 
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response to be unsatisfactory and on that basis I have jurisdiction to deal with the 

matter. 

 

The joinder of the second respondent 

 

The second respondent contends that its actions in regard to the complainants 

and to other members of the fund have been taken in the course and scope of its 

work as an agent of the fund.  Accordingly, it argues that it should not have been 

regarded as a party to the complaint in these proceedings.  At the same time, no 

complaint as contemplated in section 30A has been submitted to the second 

respondent for its consideration and reply.  Nor is any particular relief sought by 

the complainants against the second respondent.  On this basis, the second 

respondent submits that the complaint against it should be dismissed with costs. 

 

Unfortunately, this matter was not canvassed by the parties at the hearing. 

 

Whilst good form would normally require that the complaint be served initially on 

all parties to the complaint, one should not lose sight of the fact that the 

proceedings contemplated by Chapter VA of the Act are of an informal nature.  

Section 30A(1) requires only that the complainant lodge the complaint with the 

fund or the employer who participates in the fund.  Should there be other 

interested parties, such as the administrators of the fund and should that appear 

from the complaint, it shall then be incumbent on the employer or the Adjudicator 

in later proceedings to refer the complaint to the other party for consideration.  

This appears to have happened in this case and I am satisfied that the second 

respondent has suffered no prejudice by the failure of the complainant to formally 

lodge a complaint with it in terms of section 30A. 

 

The fact that the complainants do not formally request relief against the second 

respondent is not in itself a bar to their being joined as interested parties.  The 

second respondent is the agent and administrator of the fund, it was responsible 

for the process of effecting the amendment to benefits, and although relief may not 
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have been directly sought against the second respondent, it had a substantial 

interest in any order I might make because such order might not have been able to 

have been carried into effect without prejudicing its rights and interests.  Indeed, 

an order setting aside the rule on the grounds that the consultation process 

preceding the amendment was defective, may very well have been accompanied by 

an order ordering the second respondent to rectify the process of consultation for 

which it was responsible.  Accordingly, I am satisfied that the second respondent 

was properly joined. 

 

Background to the complaint 

 

The fund is a defined contribution provident fund which provides benefits for its 

members and their dependants upon retirement, death or disablement.  The fund 

has a three-tier communication structure.  At national level, the fund is managed 

by a board of trustees made up of 50% employer appointed trustees and 50% 

member elected trustees.  At regional level, regional representatives are elected by 

the members.  And at local level there are local advisory committees comprising 

the member representatives elected to represent the members of the fund 

employed at each particular workplace and an employer representative. 

 

The employer has a number of divisions which operate on a decentralised basis.  

Approximately 690 of the members of the fund are employed in the Langeberg 

division in its 10 workplaces.  Approximately 140 of the members are employed at 

the Langeberg Ashton workplace.  The complainants claim to speak on behalf of 

some of these members.  The total membership of the fund nationwide is 

approximately 12000 members. 

 

As at 1994 the rules of the fund provided that members would contribute to the 

fund at the rate of 6% of their earnings as defined.  Rule 4.2 regulates contributions 

by the employer.  The rule, prior to its amendment, read as follows: 

 
4.2.1 The employer will make contributions in respect of each Member at the rate 
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of 6% of the Member=s Earnings. 

 

4.2.2 In addition to the contributions made in terms of Rule 4.2.1, the Employer 

will make a monthly contribution in respect of each Member equal to 4% of 

the Member=s Earnings, payable into the Stabilisation Account. 

 

4.2.3 The amount standing to the credit of the Stabilisation Account will be used:- 

 

(a) towards meeting the cost, for the month concerned, of the separate 

funeral and disability schemes operated by the Principal Employer 

for the benefit of the Members; 

 

(b) towards meeting the Fund=s expenses; 

 

(c) As decided by the Trustees, in consultation with the Actuary, to pay 

benefits, increase amounts payable by the Fund and to make ex 

gratia payments. 
 

 

 

The general practice of the fund was to include within the fund=s expenses those 

amounts for which the fund was liable for insurance premiums payable in respect 

of the insured death benefits provided by the fund. 

 

Death benefits were governed by rule 6.1.1 which provided: 

 
6.1.1 lf a Member dies while in Service before his Normal Retirement Date,  the 

following lump sum benefit will be payable from the Fund: - 

 

(i) four times the annualised amount of his Earnings at the date of his 

death; 

plus 

(ii) his Fund Credit at the date of his death. 
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By 1994 the fund began to experience a cost overrun in relation to the fund=s 

expenses.  The total amount payable in respect of fund expenses was 5.5% of 

members= earnings as compared to 4% of those earnings which was provided for 

in the stabilisation account.  In 1994 this amounted to some R3.4 million a year. 

 

The cost overrun was partly accountable to the increases in premiums resulting 

from the increases in the number of claims based on HIV related conditions or 

deaths, high levels of violence and other factors. 

 

During the period October 1994 to February 1996 the trustees of the fund gave 

consideration to a variety of options for dealing with the cost overrun and engaged 

in a process of consultation with the fund=s regional representatives and with trade 

unions representing employees who were members of the fund. 

 

At the Western Cape regional meeting held on 21 October 1994, the problem 

appears to have been discussed fully with the regional representatives.  The item 

is reflected in the minutes as follows: 

 
PROVIDENT FUND BENEFIT AND COST STRUCTURE 

 

Mr Austin gave a presentation the Representatives on the Fund=s insured benefit 

structure and the negative cashflow to the Stabilization Account. 

 

The importance of feeding this information back to the Members was stressed to 

the Representatives.  The options available to address the negative cashflow to the 

Stabilization Account were outlined as follows:- 

 

1) Increase contributions 

2) Re-allocate Company Contributions 

3) Subsidize insured benefits through investment earnings 

4) Re-structure the insured benefits package 

5) Combination of these options 
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A copy of the slides will be included with the minutes in order for Member 

Representatives to communicate these issues to the Members. 

 

In response to a query from a Representative, Ms Vorster explained that there has 

been a large increase in the claims experience for disability which is why the 

premiums are increasing. 

Mr Austin also explained that insurance companies in general are increasing 

premiums due to the state of the economy, the advent of AIDS, violence and crime 

rates.  Mr Austin confirmed that the Employer Trustees have given feedback to the 

Principals at the company as to what should be done about covering the costs of 

the negative cashflow to the Stabilization Account. 

 

At this point a Representative requested that the amount of the funeral benefit be 

increased.  Ms Gray-Taylor agreed to take this to the National Trustees, but she 

explained that this would obviously increase costs, and at a stage like this where 

the Fund is in a negative cashflow situation it could be problematic. 

 

Mr Austin requested that Member Representatives feedback to Members and obtain 

their opinions in this regard.  He requested the Member Representatives to then 

give this feedback to the Trustees in their Region and Mr Austin requested the 

Trustees to please communicate with Alexander Forbes by 15 November 1994 of 

the feedback from the Region.  Ms Gray-Taylor undertook to act as the central point 

for communications of these issues and to follow up with all operations to receive 

feedback.  Ms Gray-Taylor undertook to contact the individual Member 

Representatives, and she gave her name and contact numbers. 

 

Member representatives were requested to make it very clear to Members that an 

increase in contribution would be an increase in contribution for both parties ie 

Employer and Member and it would be towards the costs of insured benefits, which 

are not refundable.  It was further emphasized that Member Representatives should 

explain that this increase will not be reflected on the Member Benefit Statements as 

it is going towards a cost of insurance. 
 

The subsequent minutes reflect that the matter was discussed extensively at both 

national and regional level.  Presentations were made by outside consultants, 
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various sub-committees were established and a negotiation forum was set up to 

meet with the company representatives to deal with the cost overrun issue.  

Indeed, the issue appears to have been repeatedly and exhaustively examined at 

national level to the extent that it overshadowed all other items on the agenda for a 

period of more than one year. 

In its newsletter of July 1995, the first respondent included a message from the 

chairman which read partly as follows: 

 
Since the issue of our last newsletter, a number of developments have taken place 

in our Fund.  The most urgent and important issue your Trustees have had to deal 

with in the last few months is the negative cashflow to the stabilisation account 

and the problem of the affordability of our current range of insured benefits. 

 

Solution to the problem of insured benefits 

A number of negotiating meetings were held between a core team of Member and 

Company Trustees and Representatives of the various Unions to which our 

Members belong.  Special regional meetings were also held to obtain a mandate 

from Member Representatives and to keep them and the Members informed of the 

progress made with the negotiations.  I am pleased to report that agreement has 

been reached and a short term situation (sic) to the problem has been found.  You 

will find the details of this agreement on page 4 of the newsletter.  A Sub-committee 

has been established to find a long term solution to the problem and progress on 

their discussions will be reported over the next few months. 
 

Page 4 of the newsletter is headed: AMember Brief No.  2:   Negative Cashflow from 

the Stabilisation Account@.  This document sets out in some detail the possible 

solutions to the problem.  The minutes of subsequent meetings and other 

documentation indicate that the trustees gave consideration to a range of options. 

 The options considered by the trustees throughout the period were the following: 

 
1. Providing for individual choice as to benefit structure.  For example, a 

member who wanted a high level of death and disability cover would have to 

accept a reduced rate of contribution in respect of retirement savings; 
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2. Providing age-related benefits; 

 

3. Providing flexible benefits; 

 

4. Providing voluntary benefits; 

 

5. Providing for the annual selection of benefits; 

 

6. Providing for insured benefits by reducing the investment income of the 

fund allocated to members 

 

7. Providing fixed benefits; 

 

8. Reducing the portion of the employer=s contribution payable in respect of 

retirement savings and increasing that payable in respect of insured 

benefits; 

 

9. Changing the fund to a defined benefit fund by making the employer=s 

liability open-ended; 

 

10. Excluding HIV and AIDS-related claims from the category of claims in 

respect of which death and disability benefits would be payable. 

 

11. Increasing the rates of contribution payable by both members and the 

employer; 

 

12. Reducing the insured benefits payable by the fund; 

 

13. Restructuring the insured benefits payable by the fund; 

 

14 Setting off member=s fund credits against insured benefits. 
 

Eventually, the trustees decided to recommend to the employer and the members 

of the fund that the employer=s contribution rate should be increased by 1% to 11% 
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of members= pensionable earnings, of which 5% (rather than 4%) would be 

allocated to the stabilisation account.  At a meeting of the Interim Benefits And 

Finance Sub-committee on 22 February 1996 it was recommended that the trustees 

should put 2 options to a vote of the fund=s members.  Those options were: 

 

1. Option 1: 

 

The current benefit of four times annualised earnings plus fund credit 

would be maintained at the cost of a reduction in retirement benefits; 

or 

 

2. Option 2: 

 

The death benefit would be changed to the greater of four times 

annualised earnings and the fund credit, with the difference between 

the two (if the latter was less than the former) being insured. 

 

The trustees decided not to put any of the other options considered by the trustees 

to the members for their consideration because, in the exercise of their fiduciary 

duties, the trustees decided that those options could not be regarded as being in 

the best interests of the members and the fund.  One assumes, that the trustees 

also gave proper consideration to the nature of the membership profile.  Most 

members of the fund are semi-skilled or unskilled workers whose first language is 

not English. 

 

In particular, the option of individual choice, age-related benefits, flexible benefits, 

voluntary benefits and buying benefits annually were considered inappropriate in 

the light of the membership profile.  Such options would also have required 

extensive, ongoing and expensive communication with members, both in writing 

and orally and in the various official languages.  Other options were eliminated 

because they would have involved a reduction in the contributions payable in 

respect of retirement benefits in favour of the provision of insured benefits and/or 
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the opening up of the employer=s liability to the fund. 

 

The trustees were also not prepared to discriminate against members suffering 

from or exposed to HIV or AIDS and so decided not to exclude them from the cover 

provided by the insured benefits. 

 

Through this process of elimination, the two options mentioned above, therefore, 

in the view of the trustees, seemed to be the best options.  According to the 

respondent, the advantage of option 2 is that, to some extent, it eliminates the 

cross-subsidization of death benefits between older and younger members of the 

fund.  Ordinarily the cost of providing death benefits is higher in relation to older 

members than it is in relation to younger members.  This means that younger 

members effectively cross-subsidize older members.  The key advantage of option 

2 is that because older members are more likely to have greater fund credits, the 

value of their insured benefits, and the premiums for such benefits is relatively 

lower. 

 

Moreover, in reaching their decision, the trustees took into account the following 

considerations: 

 

1. The main purpose of a retirement fund is to provide benefits for 

members on their retirement. 

 

2. A fund with death benefits should not be designed to enrich the 

dependants of the deceased member but to mitigate the loss of the 

support provided by that member. 

 

3. Transparency and accountability are important and so any solution 

reached had to be simple to explain to members and to implement. 

 

4. All stakeholders in the fund should be consulted and a majority of 

members should agree to the proposed solution before it would be 
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implemented. 

 

Rule amendments to provide for the change in the contribution rates with effect 

from 1 August 1995 were approved and registered by the Registrar of Pension 

Funds on 14 January 1997.  The members= contribution rate was increased by 1% 

to 7% of earnings and the employer=s contribution rate was increased by 1% to 

11% of which 5% would be allocated to the stabilisation account. 

The trustees then organised a ballot to allow the members to cast their votes on 

the 2 options.  The first respondent hired a team of communicators to visit the 

approximately 12 000 members of the fund located in 150 workplaces.  During the 

latter half of 1996 presentations were given in various official languages and 

various times at each of the workplaces.  Some workplaces had to be visited more 

than once to ensure that all members had access to the presentations.  The 

Langeberg Ashton site (at which the complainants were employed) was visited by 

the team of communicators on three occasions.  The complainants dispute this 

and allege that there was only one visit.  Furthermore, the matter was discussed at 

a Western Cape Regional meeting of the fund on 21 June 1996.  For some 

unexplained reason, the complainants did not attend that meeting. 

 

The cost of the communication exercise was approximately R500 000.00 which the 

employer agreed to pay. 

 

Approximately 80% of the members of the fund voted.  Of those who voted, 67% 

voted in favour of option 2.  Of the 139 members employed at the Langeberg 

Ashton workplace, 89 voted in favour of the new structure.  The complainants, 

thus, appear to represent 50 disgruntled members. 

 

Subsequent to the vote, regional meetings were held to explain the outcome.  On 

18 April 1997, the Western Cape Regional meeting was held in Cape Town.  The 

second complainant was in attendance.  On 22 July 1997 the Registrar approved 

the rule amendment to give effect to option 2 with effect from 1 June 1997. 
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The changes to the fund=s benefit structure has had the effect of reducing its costs 

from 5.10% to 3.42% of member=s pensionable earnings.  This represents a saving 

of approximately R5 million per year. 

 

The complainants= complaint  

 

The complainants= complaint against the process and the rule amendment is 

twofold.  Firstly, they allege that members of the fund at Ashton were not give 

sufficient opportunity to make representations in regard to the proposed new 

arrangements before the changes were made.  Secondly, they argue that the new 

death benefit discriminates against longstanding members of the fund in that 

those members who have built up a considerable fund credit will be seriously 

disadvantaged in the event of death when compared to younger members who 

have a very small fund credit. 

 

The respondents deny both of these allegations, claiming that there was extensive 

consultation prior to the amendment of the rule and that the rule amendment is 

neither discriminatory nor unfair. 

 

Analysis of the evidence and argument 

 

Although not stated as such by either party, the issue at stake here is the power of 

the fund to amend its rules. 

 

In terms of rule 17.1 of the fund=s rules, the trustees may alter the rules at any time 

by the ordinary voting procedures of the fund.  Rule 14.5.3 governs decision-

making by the trustees.  It reads as follows: 

 
All decisions of the Trustees must be unanimous and, if no consensus can be 

reached on any matter, the matter will be referred to the next meeting of Trustees.  

If no consensus can be reached at that meeting, the matter will be referred to the 

Actuary for a recommendation.  If no consensus can be reached on the Actuary=s 
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recommendation, the matter will be referred to an arbitrator acceptable to the 

Trustees for a ruling. 

 

In short, the trustees can alter the rules of the fund by consensus or alternatively, 

in the event of deadlock, by means of arbitration. 

 

Generally, trustees can be expected to exercise their powers under the rules 

consistently with their statutory and common law obligations.  Section 7C of the 

Pension Funds Act of 1956 (which becomes effective on 15 December 1998) 

strengthens this obligation.  Section 7C(1) provides that the object of a board shall 

be to direct, control and oversee the operations of a fund in accordance with the 

applicable laws and the rules of the fund.  Those laws shall include the 

Constitution, statutes and the common law.  Section 7C(2) provides that in 

pursuing its object the board shall amongst other things act with good faith and 

take all reasonable steps that the interests of the members are protected at all 

times.  Furthermore, section 7D will impose a duty upon a board to ensure that 

adequate and appropriate information is communicated to the members of a fund 

informing them of their rights, benefits and duties in terms of the rules of the fund. 

These statutory fiduciary duties, as stated, will only come into effect on 15 

December 1998.  Nevertheless, a duty to exercise the power of amendment, 

especially where it is being exercised to the members= disadvantage, ought to be 

exercised in good faith.  The duty of trustees to act in good faith can be derived 

from the common law  and from section 2(a) of the Financial Institutions 

(Investments of Funds) Act 39 of 1984.  This section imposes a duty on the 

managers of a fund to observe the utmost good faith and to exercise proper care 

and diligence in the safe custody, control or administration of the funds. 

 

As I stated in Caffin & Dooling v African Oxygen Ltd Pension Fund (PFA/WE/14/98), 

in other areas of administrative or employment law,  the courts have consistently 

held that the duty to act in good faith incorporates a duty to disclose adequate 

relevant information, and in certain instances envisages a process of consultation 

or negotiation with the persons who face an impending decision which may have 
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adverse implications.  Moreover, to the extent that it can be argued that the rules of 

the fund constitute a contract between the fund and each member (see Vorster v 

Vorster & Others (3) SA 755 (T) @ 756), it can be implied that the contractual rights 

of amendment shall be exercised bona fide and in accordance with the 

requirements of justice, reasonableness and fairness.  (See Tucker=s Land & 

Development (Pty) Ltd v Hovis 1980 (1) SA 645 (A) and Eerste Nasionale Bank 

Suidelike Afrika Bpk v Saayman NO [1993] 3 All SA 391 (A)). 

 

It is precisely because of its duty to act in good faith that the first respondent 

embarked upon the communication exercise that it did.  In the evidence before me 

it would seem that the first respondent acted far beyond the call of duty in its 

consultation process with the members of the fund.  If one has regard to the fact 

that the fund is highly democratised with participatory structures at national, 

regional and local level, and further the fact that the fund embarked on an 

extensive exercise of communication, costing the employer R500 000.00, it is 

evident that the fund acted sensitively to ensure that the members were adequately 

informed of the changes before exercising their right to vote. 

 

It is difficult to resolve the dispute of fact on whether or not the communicators 

visited the Ashton site three times as alleged by the respondents or only once as 

alleged by the complainants.  The complainants complain that the first time they 

became aware of the two options was on the date the ballot was conducted.  

Nevertheless, a majority of members at Ashton voted in favour of the option.  Even 

were I to accept the complainants= version, I am satisfied on the balance of 

probabilities, that the members at Ashton had an opportunity to acquaint 

themselves with the options.  The issue had been discussed repeatedly at all levels 

of the fund over an extensive period of time.  Newsletters had been circulated to 

members which raised the issues.  If the information did not filter back to the 

workplace it is the fault of the representatives.  But given the democratic and 

participatory structures of the fund, and the ballot endorsing the amendment, it 

would be impractical, costly and ultimately unreasonable to reverse the fund=s 

decision for a failure of the communication process at one workplace. 
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Although there is a duty on the fund to inform its members of benefit changes, it is 

not incumbent on the fund to spoon-feed the members.  Moreover, I suspect if a 

significant number of the Ashton members were dissatisfied with the process of 

consultation, further complaints would have been lodged with my office and the 

complainants would have been able to draw on a broader support base.  This does 

not appear to be the case.  A reasonable inference which can be drawn is that the 

majority of Ashton members  who voted in favour of option 2 did so feeling 

reasonably satisfied about the options presented to them. 

Turning now to the question of discrimination.  There appears to be some merit in 

the argument that the older members of the fund stand to be disadvantaged by the 

death benefits that are now available to them.  It is conceivable that the fund credit 

of certain older members will exceed four times their annual salary.  As a 

consequence, should they die in service, they effectively shall receive no death 

benefit, other than their fund credit to which they would in any event have been 

entitled on death or retirement.  Likewise, the greater a member=s fund credit, the 

lower his insurable risk and the related premiums. 

 

The complainants argue that the 5% transferred to the stabilisation account on 

such persons= behalf, therefore, effectively amounts to a loss of remuneration in 

that they obtain less or no benefit in exchange for the 5% contribution to the 

account by the employer.  In my view the argument proceeds on the incorrect 

assumption that the 5% paid into the stabilisation account constitutes 

remuneration.  The 5% is a contribution made by the employer for the purpose of 

funding various fund expenses, including administration expenses and insurance 

premiums.  The expenses incurred by the fund, even in the past prior to the 

amendment, in regard to each member was not proportional to the contributions 

paid to the fund in respect of him or her and so cross-subsidization was inevitable 

and, according to the respondent, is not unfair. 

 

Even if one were to accept that the 5% contribution to the stabilisation account 

constituted remuneration, the resulting alleged discrimination and benefit, in my 
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view would not be unfair.  The fundamental premise of group pension schemes 

and income security schemes is of course the pooling or sharing of risks.  For the 

pooling to be effective, and to provide appropriate levels of cover in the interests 

of the highest level of social security to a wider class of persons, it is necessary to 

have a sufficiently large number of individuals to ensure that some individuals are 

able to subsidize others.  Invariably, some of the group are going to be 

disadvantaged in relation to those that are subsidized by other members of the 

group.  Such is the premise of group insurance schemes.  When it comes to death 

benefits younger members (compared to older members) generally have more 

dependants and have built up less capital and hence favourable provision for them 

is a socially desirable objective. 

 

The legitimate objective underlying the rule amendment is not to enrich individual 

members but to mitigate any loss of support provided by a member to his 

dependants in the event of death.  Less privileged members of South African 

society are notoriously vulnerable by virtue of the absence of an adequate system 

of social security.  The rule amendment in this matter, negotiated by a process of 

collective bargaining and sanctioned by a ballot, is a legitimate and proportional 

response by the employer and the fund to meet an important social need.  There 

may very well be better options to those ultimately selected by the trustees and the 

members of the fund.  But, in dealing with this complex matter, one can hardly 

expect the trustees to achieve perfection in their endeavours to obtain the highest 

standard of fairness and equality.  The means chosen by the trustees to achieve 

security for the dependants of their members, need not be the best means.  

Provided they fall within a range of reasonable options, the solutions opted for by 

the trustees and sanctioned by the members ought to be considered acceptable.  

The democratically elected board of trustees considered a range of fourteen 

options, selected two which they then put to a vote of the entire membership and 

obtained a 67% mandate of those voting to effect option 2.  Accordingly, in my 

view, they have acted reasonably both procedurally and substantively. 

 

The respondents further raise an interesting argument that the courts and the 



 
 

20 

Adjudicator should not extend the ambit of anti-discrimination protection on 

grounds unrelated to valuable aspects of human identity and claim that a 

membership of a provident fund is not a valuable human attribute of the nature 

contemplated by the Constitution.  I note the point, and expect to hear further 

argument along these lines in the near future, but given my decision, I feel no need 

to address it in this matter. 

 

The respondents= representatives have requested me to hold over the question of 

costs until they have had an opportunity to discuss the matter at a meeting of the 

board of trustees.  Accordingly, I shall make no award of costs at this stage, but I 

grant the respondents leave to reopen this issue before 15 December 1998, failing 

which there shall be no order as to costs. 

 

For the aforegoing reasons, the complainants= complaint is dismissed. 

 

DATED AT CAPE TOWN THIS 9TH DAY OF NOVEMBER 1998. 

 

 

..................................................... 

John Murphy 
PENSION FUNDS ADJUDICATOR  


